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A. IDENTITY OF PETITIONER/DECISION BELOW 

David Rohleder appellant below, asks this Court to grant 

review, pursuant to RAP 13.4, of the Court of Appeals' published 

opinion in State v. Rohleder, no. 57369-5-I, filed on June 25, 

2024. A copy of the opinion is attached as an appendix. 

B. ISSUE PRESENTED FOR REVIEW 

Should this Court reverse Rohleder's conviction, overrule 

State v. Clayton, 1 and State v. Galbreath,2 and hold that the 

non-corroboration instruction is an unconstitutional judicial 

comment on the evidence and/or violates the constitutional 

right to a jury trial by invading the province of the jury and 

relieving the state of the burden of proof? 

1 State v. Clayton, 32 Wn.2d 571,572,202 P.2d 922 (1949). 

2 State v. Galbreath, 69 Wn.2d 664,670,419 P.2d 800 (1966). 
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C. STATEMENT OF THE CASE 

a. Rohleder and his girlfriend loved and supported 
her children and grandchildren for many years. 

Rohleder spent his working life serving in the marines and 

working retail and warehouse jobs. RP 369-70. He retired after 

back surgery in 2013. RP 369-70. Since then, his role has been to 

assist his longtime girlfriend Sherri Hood, who suffered a stroke 

in 2011, and to act as chauffeur for the entire family. RP 370. 

Rohleder had long been a de facto grandfather to Hood's 

grandchildren, including M.C. RP 373-74. 

M.C. was born in 2008. RP 261. Until the age of eight, she 

lived with her father, mother, and brother. RP 239. However, 

after her parents broke up, she saw her father only sporadically. 

RP 239. This disturbed her, and she later wrote in a journal about 

having given up trying to get her father's attention. Ex. 17. 

Rohleder and Hood often cared for M.C. while her mother 

worked nights and weekends. RP 209-10, 255, 265. Then, in 

2018, M.C., her brother, and her mother all moved in with Hood 

and Rohleder. RP 212-13. 
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b. When she was a teenager, M.C. accused 
Rohleder of sexual abuse. 

In May 2021, M.C. called her mother at work and 

disclosed sexual abuse. RP 215-16. The family immediately 

moved out of the grandparents' apartment. RP 218. Since then, 

they live with M.C.'s father. RP 218,220,240. 

The Clark County prosecutor charged Rohleder with one 

count of rape of a child in the first degree, three counts of child 

molestation in the first degree, and one count of child molestation 

in the second degree. CP 7-8. 

Rohleder testified at trial, denied M.C. 's allegations, and 

consistently denied ever acting as anything but a caring 

grandparent to M.C. RP 354-55, 371-72, 379. 

M.C. testified about ongoing sexual abuse that continued 

until shmily before she disclosed to her mother. RP 263-73. 

Other witnesses at trial included M.C.'s mother, a forensic child 

interview specialist, and a physician. The prosecutor asked 

M.C.'s mother's reaction to the allegations, and the mother 

answered, "Never once did I think she was lying to me." RP 216. 
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The forensic interviewer testified M.C.'s demeanor was normal, 

but then agreed she has seen all types of demeanors and there is 

no "normal" reaction. RP 307-08. The physician, Dr. Kim 

Copeland, testified the lack of physical findings was consistent 

with M.C.'s report, which did not describe any traumatic contact. 

RP 343. When asked for a diagnosis, Copeland testified M.C.'s 

history was "highly concerning for prolonged chronic sexual 

assault." RP 343. 

c. The court instructed the jury the alleged victim's 
testimony needed no corroboration. 

Over defense objection, the court instructed the jury, "In 

order to convict a person of the crimes of rape of a child in the 

first degree, or child molestation in the first degree, or child 

molestation in the second degree, it is not necessary that the 

testimony of the alleged victim be corroborated." CP 40 

(instruction 20). Defense counsel argued this instruction was 

unnecessary and unfairly prejudicial to the defense. RP 388-39. 

He was concerned that, because this provision of law pertains to 
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the sufficiency of the evidence, the jury may confuse it with the 

burden of proof. RP 388-89. 

The court acknowledged lay jurors could view the non

corroboration instruction as in conflict with the burden of proof 

instruction. RP 39 2. Nevertheless, the court decided to give the 

instruction. RP 39 2. Defense counsel then asked that, as an 

alternative, the comi include an instruction that Rohleder's 

testimony likewise did not require corroboration. RP 39 2. The 

comi declined, conce1ned that to do so would invite burden 

shifting or be reversible error. RP 393. 

d. After the verdict, defense counsel moved for a 
new trial. 

Closing arguments on both sides focused on M.C.'s 

credibility. RP 419- 20, 431-3 2. The jury found Rohleder guilty 

on all counts. CP 46- 50. 

After the verdict, the att01neys spoke with the jurors, and 

this conversation led Rohleder to file a motion to arrest judgment 

or for a new trial. CP 52. One juror rep01ied that, while they 

believed they had followed the law, "all [they] had" was the 
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victim's testimony and jury instruction 20. CP 52. Defense 

counsel believed the jury had conflated c01Toboration with 

credibility and believed instruction 20 required them to believe 

the complaining witness. CP 53. At the hearing on the motion, 

defense counsel argued the instruction eliminated Rohleder' s 

defense, which was that M.C.'s account was not believable. RP 

461-62. The court deemed the individual jurors' comments 

insufficient grounds and denied the motion. RP 469-70. 

The court imposed an indetenninate sentence of 270 

months to life. CP 80-81. 

On appeal, Rohleder argued the non-corroboration 

instruction violated the Washington State Constitution's 

prohibition on judicial comments on the evidence as well as the 

constitutional right to a jury trial. Rohleder argued his case was 

distinguishable from Clayton and Galbreath, in which this Comi 

declined to find en-or in giving the non-corroboration instruction. 

The Court of Appeals held, "even though Rohleder' s 

argument that the no con-oboration instruction constitutes a 
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comment on the evidence has merit and the better practice is not 

to give the instruction, we are constrained by the Supreme 

Cami's opinion in State v. Clayton, 3 2  Wn. 2d 571, 20 2 P. 2d 9 22 

(19 49) to conclude that giving such an instruction was not a 

comment on the evidence; and ( 2) the instruction did not violate 

Rohleder's right to a jury trial." App. at 1. Rohleder seeks this 

Cami's discretionary review. 

D. RE AS O NS WHY REVIEW SH OUL D BE ACCEPTE D 
AN D A RGU ME N T  

The 1949 Clayton decision upholding the non
corroboration instruction is incorrect and harmful in 
light of the recognized constitutional infirmities of that 
instruction. 

Rohleder asks this Comi to reverse his conviction and 

ove1iurn the caselaw approving of the non-corroboration 

instruction, or at the very least, the specific formulation of it used 

in this case. This non-c01Toboration instruction 1s an 

unconstitutional comment on the evidence in violation of article 

4, section 16 of the Washington Constitution. It also violates the 

constitutional right to a jury trial by misleading jurors about their 
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role as arbiters of witness credibility and relieves the state of its 

burden of proof. 

Although an increasing number of courts recognize the 

instruction's constitutional infinnities, it continues in use in 

Washington because of this Comi' s 1949 decision in Clayton. 

Clayton was wrongly decided 7 5 years ago and in cmTent times 

has become not merely inconect but also hannful. Therefore, 

Rohleder asks this Comi to accept review and hold that Clayton 

is no longer good law. See In re Rights to Waters of Stranger 

Creek, 77 Wn.2d 649, 653, 466 P.2d 508 (1970) (comis must 

change a rule of law when reason so requires upon a showing that 

the rule is inc01Tect and harmful). 

Review is warranted of this constitutional issue under RAP 

13 .4(b )(3 ). The continued use of this instruction by trial co mis 

also renders this an issue of substantial public interest. RAP 

13.4(b )( 4). 
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a. The non-corroboration instruction was a 
comment on the evidence because it 
conveyed to the jury that the complainant 
was particularly credible. 

In instructing the jury, "it is not necessary that the 

testimony of the alleged victim be conoborated," the court 

commented on the evidence by suggesting her testimony was 

more credible than that of other witnesses. CP 40. This 

suggestion violates miicle 4, section 16 of the Washington 

Constitution, which provides, "Judges shall not charge juries with 

respect to matters of fact, nor comment thereon, but shall declare 

the law." 

A judge improperly comments on the evidence when the 

comi's attitude toward the merits of the case or the comi's 

evaluation of a disputed issue may reasonably be inferred from 

the statement. State v. Johnson, 1 52 Wn. App. 9 24, 93 5, 219 P.3d 

9 58 ( 2009); State v. Elmore, 139 Wn. 2d 250, 276, 98 5 P. 2d 289 

(1999). Under atiicle 4, section 16, judges may not convey to the 

jury an opinion regarding the truth or falsity of any piece of 

evidence. State v. Bogner, 6 2  Wn. 2d 247, 250, 38 2 P. 2d 254 
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(1963). An unconstitutional comment occurs when the judge 

instructs the jury "as to the weight that should be given certain 

evidence." In re Detention of R.W., 98 Wn. App. 140, 144, 988 

P.2d 1034 (1999). 

The constitution is also violated by judicial comments that 

relieve the prosecution of its burden of proof. See State v. 

Primrose, 32 Wn. App. 1, 2-4, 645 P.2d 714 (1982) (instruction 

that defendant had produced no evidence of lawful excuse for 

failure to appear was tantamount to directed verdict). These 

principles apply even when the comi's comment is an accurate 

statement of law announcing legislative intent. R.W., 98 Wn. 

App. at 145. 

The non-con-oboration instruction violates these principles 

and constitutes an impennissible comment on the evidence 

because it singles out the complainant's testimony as pmiicularly 

credible. Comis have recognized for decades that this instruction 

may violate the constitution. 
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The Washington Supreme Court Committee on Jury 

Instructions has recommended against it, noting corroboration is 

a matter of sufficiency of the evidence "best left to the argument 

of counsel." State v. Zimmerman, 130 Wn. App. 170, 18 2, 1 21 

P.3d 1 216 ( 200 5) (quoting 11 Wash. Prac.: Wash. Patte1n Jmy 

Instructions: Criminal 45.0 2 cmt ( 4th ed. 2016). The comi in 

Zimmerman felt bound by Clayton but expressed that it shared 

the Committee's misgivings. Zimmennan, 130 Wn. App. at 18 2-

83. In State v. Chenoweth, 188 Wn. App. 521, 538, 3 54 P.3d 13 

( 201 5), Judge Becker concurred in a separate opinion to express 

her concern, declaring, "If the use of the noncorroboration 

instruction were a matter of first impression, I would hold it is a 

comment on the evidence and reverse." 

Currently, all three divisions of the Comi of Appeals have 

disapproved of this instruction. Division Three of the Court of 

Appeals described the instruction as "at best anachronistic" and 

concluded that "depending on the case, it can be problematic." 

State v. Ennis, 16 Wn. App. 2d 1079, 20 21 WL 103 5960 at *7-8 
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(2021) (unpublished).3 Division Two opined that this instruction 

"seems to favor the alleged victim's testimony over the 

defendant's testimony." State v. Amador, 21 Wn. App. 2d 1034, 

2022 WL 842539 at *8 (2022) (unpublished). Division One 

agreed with Zimmerman that "a better practice would be to not 

use a no-conoboration instruction." State v. Kovalenko, 

Wn. App. 2d __ , 546 P.3d 514, 523 (2024). Despite this 

disapproval, all three divisions have deemed themselves bound 

by Clayton to uphold the instruction. Ennis, 2021 WL 1035960 at 

*7-8; Amador, 2022 WL 842539 at *8; Kovalenko, Wn. 

App. 2d at __ , 546 P.3d at 523. 

Two years ago, Iowa joined the ranks of other states that 

have recognized the problems with this instruction. State v. 

Kraai, 969 N.W.2d 487, 492 (Iowa 2022). The principle that jury 

instructions may not unduly emphasize one witness' testimony 

over another was at the heart of the Iowa Supreme Court's 

3 The unpublished opinions mentioned in this brief are cited 
under GR 14.1 for whatever persuasive value this Court deems 
appropriate. 
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decision to join seven other states in rejecting this instruction. 

Kraai, 969 N.W. 2d at 49 2 (citing Burke v. State, 6 24 P. 2d 1 240, 

1 257 ( Alaska 1980); Gutien-ez v. State, 177 So.3d 226 (Fla. 

201 5); Ludy v. State, 78 4 N.E. 2d 459, 461 (Ind. 2003); State v. 

Williams, 363 N.W. 2d 911,91 4 (Minn. Ct. App. 198 5); Veteto v. 

State, 8 S.W.3d 80 5, 816 ( Tex. App. 2000); Garza v. State, 231 

P.3d 88 4, 890-91 (Wyo. 2010)). The district court in Kraai 

in fonned the jmy " There is no requirement that the testimony of 

a complainant of sexual offenses be coIToborated." 969 N.W. 2d 

at 490. While several other states have approved of such 

instructions, the Kraai court noted those precedents conflicted 

with longstanding Iowa case law prohibiting judges from unduly 

emphasizing any particular piece of evidence. Id. at 49 5. The 

Kraai court acknowledged the state's potentially valid interest in 

"dispelling the misconceptions regarding the insufficiency of 

uncorroborated testimony of an alleged victim." Id. at 49 5. But 

the court reasoned, "those interests can be advanced by a 
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nonpaiiicularized instruction applicable to all witness testimony." 

Id. at 495 (emphasis added). 

Eight other states and three divisions of our Court of 

Appeals have conectly identified numerous constitutional 

problems indicating this instruction is improper. A categorical 

asse1iion about the need for conoboration makes sense in the 

context of appellate sufficiency review. See State v. Chenoweth, 

188 Wn. App. 521, 538, 354 P.3d 13 (2015) (Becker, J., 

concurring); State v. Zimmerman, 130 Wn. App. 170, 182, 121 

P.3d 1216 (2005), remanded on other grounds, 157 Wn.2d 1012, 

138 P.3d 113 (2006). But, in the context of the jury's credibility 

determination, the instruction is a 1nisleading comment on the 

evidence. The categorical assertion that the complainant requires 

no corroboration is inconsistent with the jury's role as the sole 

judge of the weight and credibility of witness testimony. The 

instruction fails to account for the jury's prerogative not to 

believe the complainant without some conoboration. As such, the 

instruction is inc01Tect, or in the very least, misleading regarding 
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the jury's role. Clayton's blithe acceptance of this instruction is 

incorrect. 

b. The instruction fails to include clarifying 
language to ensure jurors understand they 
are permitted to believe or disbelieve the 
complainant. 

Some non-c01Toboration instructions include language 

affirming the jury's role, thereby alleviating the concern that the 

jmy might be misled. State v. Clayton, 32 Wn.2d 571, 572, 202 

P.2d 922 (1949). For example, the instruction at issue in Clayton 

concluded by informing jurors, "the question is distinctly one for 

the jmy, and if you believe from the evidence and are satisfied 

beyond a reasonable doubt as to the guilt of the defendant, you 

will return a verdict of guilty, notwithstanding that there be no 

direct corroboration of her testimony." Id. ( emphasis added). 

Thus, the Clayton instruction provided greater protection for the 

presumption of innocence and for the jmy's role than the 

instruction in this case. Compare, Clayton, 32 Wn.2d at 572 and 

CP 40. 
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Yet, even without clarifying language, the Comi of 

Appeals in Rohleder' s case deemed itself bound by Clayton to 

uphold the instruction and the resulting conviction. App. at 1, 5-7. 

Both this Comi and the Court of Appeals have expressed concem 

that the instruction may be an unconstitutional comment on the 

evidence when it lacks such clarifying language. State v. 

Galbreath, 69 Wn.2d 664, 670, 419 P.2d 800 (1966) (due to lack 

of clarifying language, "We cannot . . . commend it as a model 

instruction."); State v. Johnson, 152 Wn. App. 924, 936-37, 219 

P.3d 958 (2009) (without clarifying language, the instruction 

"may be an impermissible comment on the alleged victim's 

credibility."). The continued use of this instruction is hannful in 

light of its potentially misleading nature, and particularly hannful 

absent clarifying language such as that used in Clayton. 

The Kraai court rejected the idea that this problem could 

be cured by the other standard jury instructions, which informed 

jurors they could decide whether to believe any witness, they 

could give evidence any weight they chose, they were to consider 
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all the inst ructions togethe r, and nothing the judge had said o r  

done should be const rued as an opinion on the facts o r  the 

ve rdict. 969 N.W. 2d at 496. On the cont ra ry, the cou rt concluded 

that the non-co rrobo ration inst ruction "highlighted" the testimony 

of the complainant and, if anything, this inst ructional e rro r  "was 

channeled into the gene ral inst ructions." Id. "Fo r example, 

inst ruction 10 told the ju ry they could believe 'all, part o r  none of 

any witness 's testimony,' but, in dete rmining which witnesses to 

believe, the ju ry evaluated N .F.'s testimony in light of the 

nonco rrobo ration inst ruction that uniquely accentuated he r 

testimony ove r all othe rs." Id. The court noted the same conce rn 

a rose with respect to the inst ruction on the bu rden of p roof 

beyond a reasonable doubt. Id. "In sho rt, none of the gene ral 

inst ructions cu red the specific inst ructional e rro r at issue." Id. 

When cla ri fying language is not included about the ju ry's 

role as a rbite r of c redibility in the non-co rrobo ration inst ruction, 

the ju ry is left to wonde r whethe r it, the non -co rrobo ration 

inst ruction makes alleged victims a special case exception to the 
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general rule. The South Carolina high court noted this concern 

when it reversed a conviction (and oven-uled that state's prior 

caselaw) based on a similar instruction. State v. Stukes, 416 S.C. 

493, 499-500, 787 S.E.2d 480 (2016). The instruction in Stukes 

read "The testimony of a victim in a criminal sexual conduct 

prosecution need not be corroborated by other testimony or 

evidence," Id. at 497. The court explained that the instruction 

"invites the jury to believe the victim" and suggests that "to 

confirm the authenticity of her statement, the jury need only hear 

her speak." Id. at 499. 

The jury in that case submitted a query asking whether 

"the victim's testimony must be accepted as true." Id. at 497. It is 

unlikely that the Stukes jury was uniquely dense in 

misunderstanding this instruction. The experience of Stukes 

confirms the misleading, and therefore hannful, nature of this 

instruction. 
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c. The instruction suggests the absence of a 
corroboration requirement applies only to 
the complainant, rather than to all 
witnesses. 

The Stukes court also raised an additional concern that 

"specifying this qualification applies to one witness creates the 

inference the same is not true for the others. Id. This suggestion, 

that the non-corroboration principle applies only to the 

complainant is an additional flaw. Stukes, 416 S.C. at 499. 

That flaw was apparent in this case, where Rohleder 

specifically requested as a remedy, that a similar instruction be 

given about his own testimony. RP 393. That request was 

refused, ironically out of a concern for burden shifting. RP 3 93. 

No published Washington case has directly contended with 

this flaw. However, it is a well-established canon of statutory 

construction that "expressio unius est exclusio alterius." State v. 

Swanson, 116 Wn. App. 67, 75, 65 P.3d 343 (2003) (quoting 

Wash. Natural Gas Co. v. Pub. Util. Dist. No. 1, 77 Wn.2d 94, 

98, 459 P.2d 633 (1969)). Under this maxim, to express one thing 

implies the exclusion of the other. In re Detention of Williams, 
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147 Wn.2d 476, 491, 55 P.3d 597 (2002). Jurors are likely to 

understand jury instructions in the same way. Intuitively applying 

this principle, jurors could reasonably conclude it is only the 

complainant whose testimony is to be believed absent 

co1Toboration. 

The principle of "expressio unius" demonstrates how the 

non-cmToboration instruction is likely to mislead the jury. 

Instructions must be "readily understood and not misleading to 

the ordinary mind." State v. Foster, 91 Wn.2d 466, 480, 589 P.2d 

789 (1979) (citing State v. FeITick, 81 Wn.2d 942, 506 P.2d 860 

(1973)). The non-cmToboration instruction given in this case is 

misleading to the ordinary mind. 

d. The instruction is a misguided attempt to 
correct for the sexism that continues to 
plague societal attitudes about sexual 
assault. 

The outmoded idea that female complainants were less 

credible and required cmToboration has not been the law of the 

land in Washington since 1913. Clayton, 32 Wn.2d at 572. 

Moreover, "Prior to the passage of the act of 1907 . . .  this comi 
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had repeatedly held that corroboration of the prosecuting witness 

was unnecessmy." State v. Morden, 87 Wash. 465, 468, 151 P. 

832, 834 (1915) (emphasis added). Thus, the non-corroboration 

instruction corrects an error that existed for a total of six years 

more than a hundred years ago. 

This is not to suggest that sexism is over. But the issue can 

be addressed without undermining the careful protection for the 

rights of accused persons that is the hallmark of the criminal 

justice system. The Iowa Supreme Court in Kraai acknowledged 

the problems this instruction was attempting to cure but declared 

the state's interest in "dispelling the misconceptions regarding the 

insufficiency of uncorroborated testimony of an alleged victim . .  

. can be advanced by a nonpmiicularized instruction applicable to 

all witness testimony." 969 N.W.2d at 495. 

When an express instruction is needed to correct sexism 

that continues to plague societal attitudes about sexual assault, 

this Comi should set a high bar. This Comi should require a well

drafted instruction that takes care to preserve the presumption of 
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mnocence and the jury's role as the sole arbiter of witness 

credibility, without laying a thumb on the scales . m favor of 

alleged victims of sex offenses. 

e. The non-corroboration instruction violates 
the right to a jury trial under article I, 
section 21 . 

In addition to violating the constitutional prohibition on 

judicial comments on the evidence, the instruction also violates 

the right to a jury trial because it appears to foreclose a factual 

basis on which the jury could find the evidence insufficient. The 

potential that the instruction will confuse or mislead the jury 

about its role violates the right to a jury trial, held inviolate under 

article I, section 21 of Washington's constitution. The nature of 

the problem was apparent to the trial judge, who acknowledged 

jurors could view the non-corroboration instruction as in conflict 

with the burden of proof instruction. RP 392. 

When a witness testifies to an opinion about the credibility 

of another witness, courts do not hesitate to reverse because the 

testimony invades the province of the jury and violates the right 
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to a jur y tr ial. See, e.g., State v. Montgome1y, 163 Wn. 2d 577, 

590- 91, 594, 183 P.3d 267 ( 2008). A const itut ional v iolat ion can 

ar ise from even an impl ic it or ind irect comment on cred ib il it y. Id. 

But an even greater infr ingement of that r ight occurs when it is 

not a w itness but the judge 's wr itten instruct ion on the law that 

m isleads jurors about the ir const itut ionall y mandated role as the 

sole judges of w itness cred ib il it y. 

L ike the law of sel f-defense, the jur y's role should be 

"man ifestl y apparent" from the jur y instruct ions. State v. Pa inter, 

27 Wn. App. 708, 713, 6 20 P. 2d 1001 (1 980) (c it ing State v. 

F ischer, 23 Wn. App. 7 56, 7 59, 598 P. 2d 7 42 (1 97 9)). Man ifestl y 

apparent means "unm istakable." State v. Ackerman, 11 Wn. App. 

2d 30 4, 31 2, 453 P.3d 7 49 ( 201 9). The standard is not man ifestl y 

apparent when the instruct ions are "subject to two reasonable 

inte rpretat ions - one con-ect and one inc01Tect." Id. at 313. Th is 

Court should not approve an instruct ion that subtl y underm ines 

that role or subve1is the burden of proof. 
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Essential components of our legal system must not be 

diminished by misleading or confusing jury instructions. Cf. State 

v. Bennett, 161 Wn.2d 303, 315-16, 165 P.3d 1241 (2007). "The 

presumption of innocence is the bedrock upon which the criminal 

justice system stands . . . .  The presumption of innocence can be 

diluted and even washed away if reasonable doubt is defined so 

as to be illusive or too difficult to achieve." Id. "[T]he 

presumption of innocence is simply too fundamental, too central 

to the core of the foundation of our justice system not to require 

adherence to a clear, simple, accepted, and unifonn instruction." 

Id. at 317-18. 

The jury's role as fact-finder is similarly fundamental. This 

Comi should not condone as sufficiently "accurate" an 

instruction which fails to make manifestly apparent to the average 

juror the jury's inviolate role as trier of fact and credibility. Jury 

instructions should not place stumbling blocks in the way of lay 

jurors' understanding of their essential role as fact-finders. The 

mere fact that some jurors might find their way around or over 
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these obstacles to a correct understanding of the law is 

insufficient to justify giving the instruction. In addition to being a 

comment on the evidence in violation of article 4, section 16, the 

non-corroboration instruction also violates the jury trial right 

under aiiicle 1, section 21. 

f. The non-corroboration instruction violates 
due process by appearing to create a 
mandatory presumption of credibility. 

The instruction also violates due process and relieves the 

state of its burden of proof because jurors may interpret it as 

creating a mandatory presumption that the alleged victim is 

telling the truth. "Mandatory presumptions create due process 

problems if they relieve the State of its responsibility to prove all 

elements of the crime charged beyond a reasonable doubt." State 

v. Deal, 128 Wn.2d 693, 701, 911 P.2d 996 (1996). When one 

witness' testimony establishes the elements of the offense, the 

jury may find the elements simply by finding the witness 

credible. Cf. State v. Thorgerson, 172 Wn. 2d 438, 454, 258 P.3d 

43 (2011) (not misconduct for prosecutor to argue jurors should 
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believe complainant and if they did, then they should find 

Thorgerson guilty). An inference of credibility is, in some cases, 

the only inference necessary for a conviction. An inst1uction that 

appears to mandate the jury's decision on credibility, therefore, 

relieves the state of its burden of proof. 

In reviewing an instruction for a mandatory presumption, 

the standard is whether "a reasonable juror could have 

concluded" it was required to draw a given inference. Deal, 128 

Wn.2d at 701 .  As noted above, the experience from Stukes shows 

juries may, in fact, interpret the non-corroboration instruction as 

requiring them to believe the complainant. 4 16  S.C. at 497. 

Because reasonable Jurors could misinterpret this 

instruction as creating a mandatory presumption that the 

complainant is credible, or more credible than other witnesses, 

this instruction violates due process by relieving the state of its 

burden of proof. See Deal, 1 28 Wn.2d at 70 1 ;  Amador, 21  Wn. 

App. 2d 1 0342022 WL 842539 (acknowledging Amador's 

arguments that inst1uction violated due process right to a fair trial 
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"appear to have merit "); Williams, 363 N. W. 2d at 9 1 4 (non-

corroboration instruction "was erroneous and diminished the 

State 's burden of proo f."). 

g. These constitutional errors reqmre 
reversal. 

Reversal is the remedy for this constitutional e1Tor . A 

judicial comment on the evidence in violation of the state 

constitutional is presumed prejudicial. State v. Jackma n, 1 56 

Wn. 2d 736, 7 43, 13 2 P.3d 136 ( 2006). A violation of the right to 

a jury trial under the state constitution is likewise presumed 

prejudicial. State v. Hudson, 1 50 Wn. App. 6 46, 6 56, 208 P.3d 

1236 ( 2009). Reversal is required unless the state proves the 

absence of prejudice beyond a reasonable doubt. 1-ffi, 1 56 

Wn. 2d at 7 25; Hudson, 1 50 Wn. App. at 6 56. It can not do so here 

because the case rested on M.C.'s credibility. See State v. Ban, 

123 Wn. App. 373, 38 4, 98 P.3d 5 18 ( 200 4) (constitutional error 

not hannless because the ultimate issue revolved around an 

assessment of credibility). 
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In closing, the state admitted its case against Rohleder 

contained no physical evidence, no eyewitnesses, and no DNA. 

RP 414-15. The state's  case rested solely on M.C.'s accounts. 

Rohleder also testified at trial, consistently denying the 

allegations. RP 3 71-72, 3 79. Thus, this case presented a classic 

credibility contest, and the non-corroboration instruction was 

likely to unfairly influence the jury's credibility detennination in 

two ways. First, jurors may have themselves required to believe 

M.C. without corroboration. Second, they may have believed the 

prerogative of believing a witness without corroboration applied 

only to her and not to Rohleder. 

Prejudice is presumed, but the record also reveals 

affinnative indications of prejudice. First, in closing argument, 

the state expressly relied on and repeatedly emphasized the non

corroboration inst1uction, telling jurors they did not need any 

evidence beyond M.C.'s testimony. RP 415-16, 420, 427. 

The defense, therefore, was faced with the burden of 

persuading jurors that it was up to them to decide whether or not 
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M.C. was sufficiently credible without corroboration and that the 

same was true for Rohleder. RP 43 1 .  The defense should not be 

put in the disadvantaged position of having to persuade the jury 

what the law is. State v. Acosta, 1 0 1  Wn.2d 6 12, 62 1 ,  683 P .2d 

1 069 ( 1 984). 

The non-corroboration instruction 1s confusing and 

misleading. It obscures that jurors have the choice whether or not 

to believe the complainant without c01Toboration, and second, 

that the same principle of non-corroboration applies to all 

witnesses, including the accused. The instruction was, therefore, 

an unconstitutional comment on the evidence that also violated 

Rohleder' s  constitutional rights . This Comt should accept review 

under RAP 1 3 .4(b)(3) and (4) and reverse . 

E. CONCLUSION 

For the foregoing reasons, Rohleder asks this Court to 

accept review and reverse. 
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DATED this 17th day of July, 2024. 

I certify that this document was prepared using word processing 
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parts exempted by RAP 18.17. 
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v .  

DA YID ALAN ROHLEDER, 

Appellant. 

No. 57369-5-I l 

PART PUBLISHED OPINION 

MAXA, P.J .  - David Rohleder appeals his convictions of first degree child rape, three 

counts of first degree child molestation, and second degree chi ld molestation. The convictions 

were based on the testimony of 1 2-year-old MC, the granddaughter of Rohleder's long-time 

girlfriend. MC testified that Rohleder sexually assaulted her for seven years. 

The trial court gave a "no corroboration" jury instruction, which stated that in order to 

convict a person of the charged offenses, "it i s  not necessary that the testimony of the alleged 

v ictim be corroborated." Clerk's Papers (CP) at 40. Rohleder argues that the trial comi erred in 

giving a no corroboration instruction because it constituted a comment on the evidence and 

violated his right to a jury trial under article I, section 2 1  of the Washington Constitution. 

We hold that ( I )  even though Rohleder' s  argument that the no corroboration instruction 

constitutes a comment on the evidence has merit and the better practice is not to give the 

instruction, we are constrained by the Supreme Court's opinion in State v. Clayton, 32 Wn.2d 

5 7 1 ,  202 P .2d 922 ( 1 949) to conclude that giving such an instruction was not a comment on the 

evidence; and (2) the instruction did not v iolate Rohleder' s right to a j ury trial. We reject 

Rohleder's additional arguments except for challenges to legal financial obligations in an 
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unpubl ished portion of this opinion. Accordingly, we affirm Rohleder' s  convictions, but we 

remand for the trial court to strike the crime victim penalty assessment (VPA) and the DNA 

collection fee from the judgment and sentence . 

FACTS 

Rohleder and Sherri Hood dated for 1 5  years and l ived together in Vancouver, 

Washington. In 20 1 8 , Hood' s  daughter Joanne Howard, Howard's son, and Howard' s  daughter, 

MC, moved in with Rohleder and Hood and l ived with them for about two and a half years . 

Before moving in with Rohleder and Hood, Howard would bring MC to their house every week 

while Howard worked . 

In May 202 1 ,  when MC was 1 2  years old, she told Howard that Rohleder had been 

sexually assaulting her for the past seven years. The Vancouver Pol ice Department initiated an 

investigation and MC participated in a forensic interview. The State charged Rohleder with first 

degree child rape, three counts of first degree child molestation, and second degree child 

molestation. 

At trial , the State proposed a no corroboration jury instruction . Rohleder objected, 

arguing that the instruction was "too easy to conflate with proof beyond a reasonable doubt," and 

that it was "prejudicial to the defense." Rep. of Proc.(RP) at 3 88-89. 

The trial court ruled that it would give the no corroboration instruction. Rohleder then 

asked to add to the instruction a sentence stating, " It is also not necessary that the testimony of 

the defendant be corroborated." RP at 392 .  The court denied the request, stating that " it might 

invite some sort of burden shifting about something that [Rohleder] has a duty to prove." RP at 

393 .  

The trial court gave the fol lowing no corroboration jury instruction: 

2 
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In order to convict a person of the crimes of Rape of a Child in the First Degree, or 
Child Molestation in the First Degree, or Child Molestation in the Second Degree 
as defined in these instructions, it is not necessary that the testimony of the alleged 
v ictim be corroborated. 

CP at 40. 

The jury found Rohleder gui lty of first degree child rape, three counts of first degree 

chi ld molestation, and second degree child molestation. Rohleder appeals his convictions and 

sentence. 

A. COMMENT ON THE EVIDENCE 

ANALYSIS 

Rohleder argues that the trial com1 erred in instructing the jury that no corroboration of 

MC' s  testimony was needed to convict him of the charged offenses. He claims that giving this  

no corroboration jury instruction without additional language clarifying the jury's role in  

evaluating evidence and without instructing that no corroboration of h is  testimony was needed 

constituted a comment on the evidence. A lthough we believe that Rohleder' s  arguments have 

merit, we are constrained by Clayton to conclude that this instruction was not a comment on the 

evidence. 

I .  Legal Principles 

Article IV, section 1 6  of the Washington Constitution states, "Judges shall not charge 

juries with respect to matters of fact, nor comment thereon, but shall declare the law." A trial 

court makes an improper comment on the evidence if it gives a jury instruction that conveys to 

the jury his or her personal attitude on the merits of the case. State v. Levy, 1 56 Wn.2d 709, 72 1 ,  

1 32 P .3d 1 076 (2006). But because it is the trial court 's  duty to declare the law, a j ury 

instruction that does no more than accurately state the law pertaining to an issue is proper. State 

3 
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v .  Brush, 1 83 Wn.2d 550, 557 , 353  P . 3d  2 1 3  (20 1 5) .  We review the instructions de  novo to 

determine if  the trial court has improperly commented on the evidence. Levy, 1 56 Wn.2d at 72 1 .  

The trial court's no corroboration instruction was based on RCW 9A.44.020(1 ) ,  which 

provides : "In order to convict a person of any crime defined in this chapter[,] it shal l not be 

necessary that the testimony of the alleged victim be corroborated." 

Significantly, the Washington Pattern Criminal Jury Instructions (WPIC) do not propose 

a no corroboration instruction. Instead, a WPIC comment recommends against giving such an 

instruction : 

The matter of corroboration is really a matter of sufficiency of the evidence. An 
instruction on this subject would be a negative instruction. The proving or 
disproving of such a charge is a factual problem, not a legal problem . Whether a 
jury can or should accept the uncorroborated testimony of the prosecuting witness 
or the uncorroborated testimony of the defendant is best left to argument of counsel .  

1 1  WASHINGTON PRACTICE : WASHINGTON PATTERN JURY INSTRUCTIONS:  CRIMINAL 45 .02 cmt., 

at 1 004 (5th ed. 202 1 ) . 

Nevertheless, Court of Appeals cases have upheld no corroboration instructions for 

sexual offenses as correct statements of the law under RCW 9A.44.020( 1 ). E.g. , State v. 

Chenoweth, 1 88 Wn. App. 52 1 , 537, 354 P.3d 1 3  (20 1 5); State v. Johnson, 1 52 Wn. App . 924, 

936-37, 2 1 9 P .3d 958 (2009); State v. Zimmerman, 1 30 Wn. App. 1 70, 1 82-83 ,  1 2 1  P .3d 1 2 1 6  

(2005). 

However, the concurring opinion in Chenoweth stated, "If the use of the 

noncorroboration instruction were a matter of first impression, I would hold it is a comment on 

the evidence and reverse the conviction." 1 88 Wn. App. at 538  (Becker, J . ,  concurring). And 

this court in Zimmerman expressed misgivings about the no corroboration instruction, but 

bel ieved that it was bound by the Supreme Court ' s  holding decades earlier in Clayton, 32 Wn .2d 

4 
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57 1 ,  that the instruction was not an improper comment on the evidence. Zimmerman, 1 30 Wn. 

App. at 1 82-8 3 .  

In Clayton, the trial court gave the following instruction : 

You are instructed that it is the law of this State that a person charged with 
attempting to carnal ly know a female child under the age of e ighteen years may be 
convicted upon the uncorroborated testimony of the prosecutrix alone. That is, the 
question is distinctly one for the j ury, and if you believe from the evidence and are 
satisfied beyond a reasonable doubt as to the gui lt of the defendant, you wi l l  return 
a verdict of gui lty, notwithstanding that there be no direct corroboration of her 
testimony as to the commission of the act. 

32 Wn.2d at 5 72 .  The defendant argued that the instruction was a comment on the evidence 

because "the instruction singles out the prosecutrix from all the other witnesses and tel l s  the jury 

that the weight of her testimony is such that a conviction can be based upon it alone." Id. at 573 .  

The Supreme Court rejected this argument, holding that the trial court d id  not commit 

revers ible error in giving the no corroboration instruction. Id at 578 .  The court stated, 

It is true that, in the instruction of which complaint is here made, the trial court in 
a sense s ingled out the testimony of the prosecutrix. However, what the court 
thereby told the jury was not that the uncorroborated testimony of the prosecutrix 
in the instant case was sufficient to convict the appel lant of the crime with which 
he was charged, but, rather, that in cases of this particular character, a defendant 
may be convicted upon such testimony alone, provided the jury should bel ieve from 
the evidence, and should be satisfied beyond a reasonable doubt, that the defendant 
was guilty of the crime charged. That was a correct statement of law. 

Id at 5 74.  

2 .  Absence of  Additional Language 

Rohleder argues that the no corroboration instruction was an improper comment on the 

evidence because i t  did not include additional c larifying language affirming the jury ' s  role in 

assessing evidence l ike the instruction in Clayton did. On this basis, he c laims that Clayton does 

not control the result in this case. 

5 
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In Clayton, the instruction at issue stated that a person "may" be convicted based on 

uncorroborated testimony of the v ictim. 32 Wn.2d at 5 72.  The instruction also stated, "[T]he 

question is distinctly one for the jury, and if you bel ieve from the evidence and are satisfied 

beyond a reasonable doubt as to the guilt of the defendant, you wi l l  return a verdict of guilty" 

notwithstanding the absence of corroboration . Id 

No case has held that this additional language is necessary to avoid a comment on the 

evidence chal lenge . This court in Johnson rejected this argument, stating, "We see no clear 

pronouncement from our Supreme Court on whether the additional language is necessary to 

prevent an impermissible comment on the evidence under article 4, section 1 6 , and we hold that 

the trial court's corroboration instruction was not an erroneous statement of the law." 1 52 Wn. 

App . at 936 .  But the court also stated, 

When giving this instruction, however, trial courts should consider instructing the 
jury that it is to decide al l  questions of witness cred ibi l ity as part of the instruction. 
Without this specific inclusion, the instruction stating that no corroboration 1s 
required may be an impermissible comment on the al leged victim's  credibi l ity. 

Id at 936-37 .  

In  addition, in  State v .  Galbreath, the trial court gave a simi lar instruction informing the 

jury "that a person charged with indecent exposure may be convicted upon the uncorroborated 

testimony of the complaining witness" while omitting language "that such testimony must satisfy 

the jury of guilt beyond a reasonable  doubt." 69 Wn.2d 664, 669, 4 1 9  P.2d 800 ( 1 966). 

Although the Supreme Court held that the instruction did not amount to an unconstitutional 

comment on the evidence, it stated that it could not "commend it as a model instruction in cases 

such as this." Id at 670. 

F inally, language similar to the additional language included in the Clayton instruction 

a lready was included in the trial court 's  instructions. Instruction 1 stated, "You are the sole 

6 
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judges of the credibi l ity of each witness. You are also the sole judges of the value or weight to 

be given to the testimony of each witness." CP at 20. And the to-convict instructions all stated, 

"If you find from the evidence that each of these elements has been proved beyond a reasonable 

doubt, then it wi l l  be your duty to return a verdict of gui lty." CP at 35 -37,  39 .  

We conclude that we cannot distinguish Clayton on the basis that the no corroboration 

instruction did not contain additional language similar to the language in the Clayton instruction. 

3 .  Absence o f  No Corroboration Instruction Regarding the Defendant 

Rohleder argues in the alternative that giving the no corroboration jury instruction was 

improper without a corresponding instruction te ll ing the jury that his testimony did not need 

corroboration. As Roh leder points out, the no corroboration instruction seems to favor the 

al leged victim's  testimony over the defendant' s  testimony. 

No case has held that a no corroboration instruction should address both the victim's  and 

the defendant 's  testimony. However, a number of cases in other jurisdictions have disapproved 

of giving no corroboration instructions on the basis that the instruction favors the v ictim's  

testimony. E.g. , State v. Stukes, 4 1 6  S .C.  493 ,  499-500, 787 S .E.2d 480 (20 1 6); Gutierrez v. 

State, 1 77 So.3d 226, 230-34 (Fla. 20 1 5) ;  Ludy v. State, 784 N.E.2d 459, 46 1 -63 (Ind. 2003). 

In Stukes, the South Carol ina Supreme Court reversed criminal sexual conduct and first 

degree burglary convictions because the trial court gave a no corroboration instruction based on a 

statute s imilar to RCW 9A.44.020( 1 ). Stukes, 4 1 6  S.C. at 495 . The court stated, 

By addressing the veracity of a victim's  testimony in its instructions, the trial court 
emphasizes the weight of that evidence in the eyes of the jury. The charge invites 
the jury to bel ieve the v ictim, explaining that to confirm the authenticity of her 
statement, the jury need only hear her speak. Moreover, it is inescapable that this 
charge confused the jury. Specifying this qualification appl ies to one witness 
creates the inference the same is not true for the others. 

7 
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Id. at 499-500 ( emphasis added). The court overruled its precedent condoning the use of the 

South Carolina statute as a jury instruction. Id. at 500.  

In Gutierrez, the court stated : 

[A]ny statement by the j udge that suggests one witness 's  testimony need not be 
subjected to the same tests for weight or credibi l ity as  the testimony of others has 
I he W?fortunate effect of bolstering that witness 's testimony by according it special 
status. The instruction in this case did just that, and in the process effectively placed 
the judge 's  thumb on the scale to lend an extra element of weight to the victim 's 
testimony. 

1 77 So.3d at 23 1 -32 ( emphasis added). 

Like our col leagues in the earl ier cases discussed above, we have strong concerns about 

the giving of the no corroboration instruction. We emphasize that there is no need for a no 

corroboration instruction, and the better practice is for trial courts not to give one. 

However, despite being over 90 years old, Clayton remains good law. Unti l the Supreme 

Court addresses this issue, we are constrained by Clayton to conclude that giving a no 

corroboration instruction is not a comment on the evidence. 

We hold that the trial couti did not err in instructing the jury that no corroboration of 

MC's  testimony was needed to convict Rohleder of first degree child rape, first degree child 

molestation, or second degree child molestation. 

B. RIGHT TO A JURY TRIAL 

Rohleder argues that the no corroboration instruction violated his right to a jury trial 

under article I, section 21 of the Washington Constitution. He claims that the instruction appears 

to foreclose a factual basis on which the jury cou ld find the evidence insufficient. We d isagree. 

Article I, section 2 1  of the Washington Constitution states, "The right of trial by j ury 

shall remain inviolate ." "The right to have factual questions decided by the jury is crucial to the 

right to trial by jury. To the jury is consigned under the constitution 'the ultimate power to 

8 
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weigh the evidence and determine the facts . '  " State v. Montgomery, 1 63 Wn.2d 577, 590, 1 83 

P .3d 267 (2008) (citation omitted) (quoting James v. Robeck, 79 Wn.2d 864, 869, 490 P.2d 878 

( 1 97 1 )) .  

Rohleder argues that the no corroboration instruction violated the right to a jury trial 

because it suggested that jurors were required to bel ieve MC without corroboration. But the 

language of the instruction does not support this argument. The corroboration instruction stated 

that in  order to convict, " it i s  not necessary that the testimony of the alleged v ictim be 

corroborated." CP at 40. This language clearly allows jurors to bel ieve MC without 

corroboration, but does not require that result. And as noted above, a separate jury instruction 

stated, "You are the sole judges of the credib i lity of each witness. You are also the sole judges 

of the value or weight to be given to the testimony of each witness." CP at 20. The instructions 

allowed the j ury to decide whether to bel ieve MC, with or without corroboration. 

The no corroboration instruction did not comment on credibi l ity and did not mislead the 

jury about thei r  role as sole judges of witness credibil ity. The instruction did not state that MC' s  

uncorroborated testimony required the jury to convict Rohleder. The instruction merely stated 

general ly that a vict im ' s  testimony need not be corroborated to convict. 

We hold that the no corroboration jury instruction did not violate Rohleder' s  right to a 

jury trial under article I, section 2 1 .  

CONCLUSION 

We affirm Rohleder' s  convictions, but remand for the trial court to strike the VPA and 

the DNA col lection fee from the judgment and sentence. 

9 
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A majority of the panel having determined that only the foregoing portion of this opinion 

will be printed in the Washington Appel late Reports and that the remainder shal l be filed for 

public record in accordance with RCW 2 .06 .040, it is so ordered. 

UNPUBLISHED PORTION 

In the unpublished portion of this opinion, we hold that ( I )  the trial court did not abuse its 

discretion in denying Roh leder' s chal lenge for cause to excuse juror 2 1 ;  (2) Rohleder did not 

preserve for appeal his chal lenge to MC's  mother's a lleged opinion testimony under RAP 

2 .5(a)(3) ;  (3) the forensic intervievver did not provide improper opinion testimony and Rohleder 

cannot show prejudice from the prosecutor ' s  improper questioning; (4) Rohleder did not receive 

ineffective assistance of counsel because defense counse l ' s  performance was not deficient 

regarding a doctor' s and a pol ice officer ' s  testimony; (5) the cumulative error doctrine is 

inappl icable because Rohleder did not demonstrate that any error denied him a fair trial ; and (6) 

as the State concedes, the trial court should strike the $500 VPA and the $ 1 00 DNA col lection 

fee from the judgment and sentence . 

ADDITIONAL FACTS 

Motion to Strike Juror.for Cause 

During voir dire, juror 2 1  noted that he wanted to d iscuss something in private . Outs ide 

of the presence of the other prospective jurors, juror 2 1  stated that his wife had experienced 

sexual assault when she was a teenager. The trial court asked him if it would affect his abil ity to 

weigh the evidence, apply the law, or apply the presumption of innocence and he responded, 

She talks about that kind of thing whenever she sees other instances of it just in our 
regular life and she has made statements to me that she feels as though probably 
the large majority of young ladies experience some form of that, especially at the 
younger time when they're not able to defend themselves so much. So, that kind 
of stuff does get in my mind. 
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RP at 1 1 8. The trial court asked if this would compromise his neutrality and objectivity as a 

juror. Juror 2 1  stated, "I don't bel ieve myself to be vengeful, but l ike I said, when I was asked 

by the defense attorney before, can I a hundred percent eliminate any kind of bias in my mind, I 

cannot tell you I have a hundred percent confidence of that." RP at 1 1 8- 1 9 .  

The trial court then asked juror 2 1  if he could compaitmentalize his wife' s  h istory in 

order to be a juror i n  the case. RP 1 1 9 .  He rep lied, " I  don't know . . . .  If I asked to be a 

reasonable doubt, I ' d  have to say no." RP at 1 1 9. The court again asked juror 2 1  if he could try 

the case fairly and impartial ly, to which he stated, "I can try. That 's  the best I can offer." RP at 

1 1 9 .  

The prosecutor asked juror 2 1  if he could wait until he heard a l l  the testimony and 

evidence before he made a decision regarding the case. Juror 2 1  said he could. 

During questioning from defense counsel, juror 2 1  stated that his "bias i s  towards there' s  

such a prevalence of  this  type of  activity, crimes against chi ldren." RP  at 1 2 1 . When defense 

counsel asked h im if that b ias would "push [him] over the l ine" if the evidence was not there, 

j uror 2 1  responded, "If l had to answer that question, I don't  know." RP at 1 2 1 -22. 

Defense counsel moved to dismiss j uror 2 1  for cause. The trial court denied the motion, 

stating, "I think it 's a close cal l .  I think the gentleman is actually being over d isclosing in an 

abundance of fairness here. He seems conscientious. I th ink he understands the rules. I 'm  not 

satisfied that the burden has been met that he is unfit, based upon the evidence given." RP at 

1 22 .  

MC 's Mother 's Testimony 

On direct examination, the prosecutor asked Howard, MC' s  mother, what her in itial 

reaction was when MC disclosed the sexual abuse to her. Howard testified that the d isclosure 
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was a "shock" but that "never once did [she] think that [MC] was lying to [her] . "  RP at 2 1 6 . 

Rohleder did not object to this testimony. 

Forensic Interviewer 's Testimony 

During direct examination of DeeDee Pegler, a forensic interviewer at the Children 's  

Justice Center, the prosecutor asked Pegler about the challenges of children who had been 

abused multiple times over an extended period of time. Pegler then described "script narration," 

which is when children who were abused over an extended period of time tend to describe what 

usually happened rather than what happened during specific instances. 

The prosecutor then asked Pegler whether script narration was "significant to [her] with 

regards to its reliab i lity." RP at 308 .  Rohleder objected to the use of the word "reliabi l ity" and 

the trial court asked the prosecutor to rephrase the question. The prosecutor then used the word 

"accuracy" instead of rel iab i l ity. RP at 308 .  Rohleder again objected and the trial court told the 

State to ask the question again. The prosecutor asked Pegler if there was a "significant 

d ifference" between a chi ld 's  script narration of what normally happened and the child saying 

what actually happened in a specific instance . RP at 309 .  Pegler responded that there was not a 

significant difference . The prosecutor later asked Pegler on redirect examination if it was her 

role to judge or assess the credibi l ity of the information that she hears from a chi ld .  Pegler 

responded, "No." RP at 3 1 7 . 

Pediatrician 's Testimony 

On direct examination, the prosecutor asked Dr.  Kimberly Copeland, a chi ld abuse 

pediatrician, whether she formed an assessment or d iagnosis at the end of MC' s  visit. Dr. 

Copeland responded that she found MC's  "history highly concerning for prolonged chronic 

sexual assau lt that had gone on with the contact that she was describing. I fe lt that her affect, 
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how she presented, was consistent with how she was feel ing about what had happened." RP at 

343-44. Rohleder did not object to this testimony. 

Police Officer 's Testimony 

During d irect examination of Gunnar Skol l ingsberg, a detective with the Vancouver 

Police Department, the prosecutor asked Skol l ingsberg what his next steps were after he 

interviewed MC and her parents. Skol l ingsberg responded that he "authored a search warrant for 

the residence . . .  where the majority of the crimes had occurred, and most recent one had also 

occurred. "  RP at 352 .  Rohleder did not object to this testimony. 

Imposition of VP A and DNA Collection Fee 

At sentencing in August 2022, the trial court determined that Rohleder was indigent 

under RCW l 0. 1 0 1 .0 1 0(3). The court also ordered Roh leder to pay a $500 VPA and a $ 1 00 

DNA col lection fee. 

Rohleder appeals his convictions and sentence. 

ANALYSIS 

A. DENIAL OF FOR CAUSE CHALLENGE 

Rohl eder argues that the trial court erred when it denied h i s  for cause chal lenge to excuse 

juror 2 1  because juror 2 1  demonstrated actual bias. We disagree. 

1 .  Legal Principles 

The S ixth Amendment to the United States Constitution and article I ,  section 22 of the 

Washington Constitution both guarantee a defendant the right to a trial by an impartial jury. 

State v. Guevara Diaz, 1 1  Wn. App. 2d 843, 854-55 ,  456 P .3d 869 (2020). 

A party may excuse a juror for cause based on the juror' s individual qualifications for 

service. RCW 4 .44. 1 50 .  Actual bias serves as a basis to chal lenge a juror for cause. RCW 
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4.44 . 1 70(2) .  Actual bias exists when a juror "cannot try the i ssue impartially and without 

prejudice to the substantial rights of the party chal lenging." RCW 4.44 . 1 70(2) . But actual bias 

must be establ ished by proof. State v. Sas.sen Van Elsloo, 1 9 1  Wn.2d 798, 808,  425 P.3d 807 

(20 1 8) .  Ambiguous answers alone cannot establish actual bias warranting the dismissal of a 

potential juror. Id at 808-09. And a juror' s  opinion i s  not sufficient to sustain a challenge; "the 

court must be satisfied, from al l the circumstances, that the juror cannot disregard such opinion 

and try the issue impartially." RCW 4 .44 . 1 90 ;  Guevara Diaz, 1 1  Wn. App. 2d at 855-56.  

In addition, the mere possibil ity of bias cannot prove actual bias . Sassen Van Els loo, 1 9 1  

Wn.2d at 809. Instead, the record must demonstrate that a probabil ity of actual bias existed . Id. 

If a juror makes a " ' statement of partial ity without a subsequent assurance of impartiality , '  " 

then the trial court should presume juror bias . Guevara Diaz, 1 1  Wn. App. 2d at 855 ( quoting 

Miller v. Webb, 385  F .3d 666, 674 (6th Cir. 2004)) . 

We review a trial court 's denial of a for cause challenge for an abuse of d iscretion . 

Guevara Diaz, 1 1  Wn. App. 2d at 856 .  A court abuses its discretion if its decision is based on 

untenable grounds. Sassen Van Elsloo, 1 9 1  Wn.2d at 807 . S ignificantly, " ' the trial court i s  in 

the best position to determine a juror 's abi lity to be fair and impartial . ' " Guevara Diaz, 1 1  Wn. 

App. 2d at 856 (quoting State v. Nollie, 1 1 6 Wn.2d 83 1 , 839, 809 P.2d 1 90 ( 1 99 1 )) .  The trial 

court can observe the juror's demeanor and thereby evaluate the juror ' s  answers to determine 

whether the juror could be fair and impartial . State v. Lawler, 1 94 Wn. App. 275, 282, 3 74 P .3d 

278 (20 1 6) .  

2 .  Analysis 

During voir dire, juror 2 1  stated that his wife had experienced sexual assault when she 

was a teenager. The trial court asked if this would compromise his neutrality and objectiv ity as a 
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Juror. Juror 2 1  stated that he could not be 1 00 percent confident that he could 1 00 percent 

el iminate any kind of bias in his mind .  

The trial court then asked juror 2 1  if he could  compartmental ize h i s  wife' s  h istory in 

order to be a juror in  the case . He repl ied, "I  don' t  know . . . .  If I asked to be a reasonable doubt, 

I ' d  have to say no." RP at 1 1 9. The court again asked j uror 2 1  if he could try the case fairly and 

impartially, to which he stated, "I can try. That' s the best I can offer." RP at 1 1 9. 

The prosecutor asked juror 2 1  ff he could wait until he heard al l  the testimony and 

evidence before he made a decision regarding the case. Juror 2 1  said he could. 

During questioning from defense counsel, j uror 21 stated that his "bias i s  towards there ' s  

such a prevalence of  this  type of activity, crimes against chi ldren." RP at 1 2 1 .  When defense 

counsel asked h im if that b ias would "push [him] over the l ine" if the evidence was not there, 

juror 2 1  responded, "If I had to answer that question, I don' t  know." RP at 1 2 1 -22. 

Juror 2 1  's answers certainly were equivocal . But juror 2 1  never definitively stated that 

he could not try the case impaiiially. See RCW 4.44 . 1 70(2). A lthough he stated that h is  wife's 

h istory would be on his m ind, he did not make a direct statement of partiality. Instead, he gave 

ambiguous answers, stating, " I  don't  know," and " I  can try." Ambiguous answers alone cannot 

establish actual b ias warranting dismissal. Sassen Van Elsloo, 1 9 1 Wn.2d at 808-09. 

Actual bias must be established by proof. Id. at 808. Here, the record does not 

demonstrate that a probabi l ity of actual b ias existed.  Juror 2 1  's answers merely gave the 

poss ibi l ity of bias, which is not sufficient to prove actual b ias. In addition, the trial comi is in the 

best position to determine a juror ' s  fairness and impartia lity. Guevara Diaz, 1 1  Wn. App. 2d at 

856 .  And the standard of review is abuse of discretion. Id. 
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Therefore, we hold that the trial court did not abuse its d iscretion in denying Rohleder's 

for cause chal lenge to excuse juror 2 1 .  

B .  ADMISSION O F  OPINION TESTIMONY 

Rohleder argues that MC's  mother' s and the forensic interviewer' s  testimony violated his 

right to a j ury trial because they offered opinions as to MC 's  credib i l ity. We disagree. 

1 .  Legal Principles 

In general, no witness may offer opinion testimony about the defendant' s  gui lt. State v. 

King, 1 67 Wn.2d 324, 3 3 1 ,  2 1 9  P .3d 642 (2009). This rule appl ies to statements regarding guilt 

made both directly or by inference. Id. In addition, opinion testimony regarding the veracity of 

witnesses is inappropriate. State v. Montgome,y, 1 63 Wn.2d 577, 5 9 1 , 1 83 P .3d 267 (2008) .  

Such opinion testimony is unfairly prejudicial to the defendant because determining the 

defendant' s  guilt is the jury ' s  exclusive province. King, 1 67 Wn.2d at 33 1 .  "Impermissible 

opinion testimony regarding the defendant ' s  guilt may be reversible error because such evidence 

violates the defendant' s  constitutional right to a jury trial ,  which includes the independent 

determination of the facts by the jury." State v. Quaale, 1 82 Wn.2d 1 9 1 , 1 99, 340 P.3d 2 1 3  

(20 1 4). 

However, lay witnesses may testify to opinions or inferences that are "rationally based on 

the perception of the witness ." ER 70l (a). 

We review a trial court 's  evidentiary rulings for an abuse of discretion. State v. Slater, 

1 97 Wn.2d 660, 667, 486 P .3d 873 (202 1 ) .  An abuse of discretion occurs when the court ' s  

decision is manifestly unreasonable or based on untenable grounds or  reasons. Id. 
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2 .  MC' s  Mother 's  Testimony 

On direct examination, Howard, MC' s  mother, testified that "never once did [she] think 

that [MC] was lying to [her] ." RP at 2 1 6 . Rohleder argues that this testimony presented an 

improper opinion regarding MC' s  credibi l ity. 

Initial ly, the State argues that Roh leder did not preserve this issue for appeal because he 

did not object to the testimony at the trial court and he did not raise a manifest constitutional 

error. We agree. 

RAP 2 .5(a) states that the "appel late court may refuse to review any claim of error which 

was not raised in the trial court." Here, Roh leder did not object to Howard' s  testimony. 

Therefore, he did not preserve the alleged error. However, a party may raise a manifest error 

affecting a constitutional right for the first time on appeal .  RAP 2.5(a)(3). 

We first determine whether the alleged error is truly constitutional . State v. J. W.M , I 

Wn.3d 58 ,  90-9 1 ,  524 P .3d 596 (2023).  Rohleder alleges that impermissible opinion testimony 

violates the right to a jury trial, which is constitutional in nature. Quaale, 1 82 Wn.2d at 1 99. 

We next determine whether the al leged error is manifest, which requires a showing of 

actual prejudice. J. W.M ,  I Wn.3d at 9 1 .  In order to demonstrate actual prejud ice, the appel lant 

must plausibly show that the alleged error had " 'practical and identifiable '  " consequences. Id. 

(quoting State v. O 'Hara, 1 67 Wn.2d 9 1 ,  99, 2 1 7  P.3d 756 (2009)). And whether the jury was 

properly instructed is important in  determining whether opinion testimony prejudiced the 

defendant. J. W.M,  1 Wn.3d at 9 1 .  

Here, the trial court instructed the jury that they were "the sole judges of the credibil ity of 

each witness" and "the value or weight to be given to the testimony of each witness." CP at 20. 

There was no evidence that the jury was unfairly influenced by Howard' s  testimony, "and we 
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should presume the jury followed the court' s instructions absent evidence to the contrary." 

Montgomery, 1 63 Wn.2d at 596 .  

The record does not establ ish actual prej udice. See id. Therefore, the error was not 

manifest and we wil l  not consider Rohleder' s challenge to Howard 's  opinion testimony under 

RAP 2.5(a)(3) .  

3 .  Forensic Interviewer 's  Testimony 

On direct examination, Pegler, the forensic interviewer, exp lained "script narration." RP 

at 308 .  The prosecutor then asked Pegler whether script narration was "significant to [her] with 

regards to its rel iabi l ity." RP at 308 .  Roh leder objected to the use of the word "rel iabil ity," and 

the prosecutor rephrased to "accuracy." RP at 308 .  Rohleder again objected and the trial court 

told the State to ask the question again. The prosecutor then asked Pegler if there was a 

significant difference between a chil d ' s  script narration of what normally happened and the child 

saying what actually happened in a specific instance. Pegler responded that there was not a 

significant difference. 

a. Opinion Testimony 

Rohleder argues that Pegler 's  testimony offered scientific evidence that supp01ied the 

credibi lity of MC' s  testimony. And he claims that Pegler 's expert opinion suggested to the jury 

how to weigh the evidence. 

B ut Pegler did not speak directly about MC or the credibi l ity of her testimony. She 

merely spoke general ly about what script narration was and whether it differed s ignificantly to 

chi ldren explaining what happened during specific instances. In addition, the core issue at trial 

was not about the type of narration MC gave, but whether her narration was credible. See 

Quaale, 1 82 Wn.2d at 200 . And Pegler 's testimony did not comment on MC' s  credibil ity. In 
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fact, Pegler later stated that i t  was not her  role to j udge or assess the credibi l ity of the 

information that she hears from a child. Therefore, Pegler did not provide improper opinion 

. testimony. 

b. Prosecutorial Misconduct 

Rohleder also argues that the prosecutor engaged in misconduct when he tried to el icit 

inadmissible testimony from Pegler by asking her to comment on the reliability and accuracy of 

script narration. 

To prevail on a c laim of prosecutorial misconduct, a defendant must show that the 

prosecutor's conduct was both improper and prejudicial in the context of all the circumstances of 

the trial. State v. Zamora, 1 99 Wn.2d 698, 708, 5 1 2  P.3d 5 1 2  (2022). Our analysis considers 

"the context of the case, the arguments as a whole, the evidence presented, and the j ury 

instructions." State v. Slater, 1 97 Wn.2d 660, 68 1 , 486 P . 3d 873 (202 1 ). To show prej udice, the 

defendant is required to show a substantial l ikel ihood that the misconduct affected the jury 

verdict. Id. 

Assuming without deciding that the prosecutor's questions were improper, the 

misconduct was not prej udicial . Rohleder objected both times to the prosecutor' s questions 

regarding reliabil ity and accuracy of script narration. As a result, Pegler did not answer those 

questions. Instead, Pegler answered the question regarding whether any significant differences 

existed between script narration and describing specific instances. And as we discussed above, 

Pegler ' s  testimony was not improper opinion testimony. 

Because Pegler did not provide inadmissible testimony and did not answer any of the 

questions that were objected to, we conclude that Rohleder cannot show prej udice from the 

prosecutor' s  al legedly improper questions. 
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C. INEFFECTIVE ASSISTANCE OF COUNSEL 

Rohleder argues that he received ineffective assistance of counsel when defense counsel 

fai led to object to the pediatrician ' s  and police officer 's  opinion testimony. We d isagree. 

I .  Legal Principles 

A defendant who claims that they received ineffective assistance of counsel must show 

both that ( 1 )  defense counsel ' s  representation was deficient, and (2) the deficient representation 

prejudiced the defendant. State v. Vazquez, 1 98 Wn.2d 239, 247-48, 494 P .3d 424 (202 1 ) . 

Representation is deficient if after considering al l  the circumstances, the performance falls below 

an objective standard of reasonableness. Id. at 247-48 .  Prejudice exists if there is a reasonable 

probabi l ity that but for defense counsel ' s  errors, the result of the proceeding would have differed. 

Id. at 248 .  

We apply a strong presumption that defense counse l ' s  performance was reasonable .  Id. 

at 24 7 .  Defense counsel ' s  conduct is not deficient if it was based on legitimate trial strategy or 

tactics . Id. at 248 .  To rebut the strong presumption that counse l ' s  performance was effective, 

the defendant bears the burden of establ ishing the absence of any legitimate strategic or tactical 

reason explain ing defense counse l ' s  conduct. Id. Whether and when to object typically is a 

strategic or tactical decision. Id. And a legitimate trial strategy is to forgo an objection when 

defense counsel wishes to avoid  highl ighting certain evidence. Id. 

2.  Pediatrici an ' s  Testimony 

The prosecutor asked Dr. Copeland, MC's  pediatrician, whether she formed an 

assessment or diagnosis for MC. Dr. Copeland responded that she found MC's  "history h ighly 

concerning for prolonged chronic sexual assault that had gone on with the contact that she was 

describing. I felt that her affect, how she presented, was consistent with how she was fee l ing 
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about what had happened." RP at 343-44. Rohleder argues that defense counsel should have 

objected to this testimony because it invaded the province of the jury to determine credibil ity. 

Dr. Copeland's  testimony was not a conclusion that MC was in fact sexually abused or a 

comment on MC's  credibi l ity. See State v. Florczak, 76 Wn. App. 55 ,  73-74, 882 P.2d 1 99 

( 1 994). Witnesses may testify to opinions or inferences that are "rational ly based on the 

perception of the witness." ER 70 l (a). Her assessment of MC's h istory was based only on what 

MC had told her and her perception of MC; Dr. Copeland did not testify whether she believed 

MC or not. See State v. Kirkman, 1 59 Wn.2d 9 1 8, 929-30, 1 55 P.3d 1 25 (2007) . And observing 

that a victim exhibited behavior that was typical of a group does not directly relate to an 

inference of the defendant's  gui lt . Florczak, 76 Wn. App. at 73 . 

Because Dr. Copeland' s  testimony was not improper, Rohleder cannot show that defense 

counsel ' s  representation was deficient. And even if Dr. Copeland' s  testimony was improper, 

defense counsel may have decided not to object because he did not want to highlight the 

suggestion regarding MC' s  credibi l ity. This  is a legitimate trial tactic . Vazquez, 1 98 Wn.2d at 

248.  And we presume that defense counse l ' s  performance was reasonable. Id. at 247. 

Therefore, we conclude that defense counsel' s  performance was not deficient regarding 

Dr. Copeland's  testimony. 

3 .  Pol ice Officer's  Testimony 

The prosecutor asked Sko l lingsberg, the investigating detective, what steps he took after 

he interviewed MC and her parents. Skol l ingsberg responded that he "authored a search warrant 

for the residence . . .  where the majority of the crimes had occurred, and most recent one had also 

occurred. RP at 3 52 (emphasis added). Rohleder argues that defense counsel should have 

obj ected to this testimony because it presented an improper opinion that crimes took place. 
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Skol l ingsberg' s testimony was s imply an account of the investigation process he used 

after obtaining MC' s  statement. See Kirkman, 1 59 Wn.2d at 930-3 1 .  Skol l ingsberg did not 

relate the crimes to Rohleder and so was not offering a direct opinion on Rohleder ' s  guilt or 

commenting on MC' s  credibi l ity. 

Because Skol l ingsberg ' s  testimony was not improper, Rohleder cannot show that defense 

counse l ' s  representation was deficient. Therefore, we conclude that defense counsel ' s  

performance was not deficient regarding this issue. 

D .  CUMULATIVE ERROR 

Rohleder argues that cumu lative error deprived him of his right to a fair trial .  We 

disagree. 

Under the cumulative error doctrine, a defendant "must show that while multiple trial 

errors, ' standing alone, might not be of sufficient gravity to constitute grounds for a new trial, the 

combined effect of the accumulation of errors most certainly requires a new tria l . ' " State v. 

Clark, 1 87 Wn.2d 64 1 , 649 , 3 89 P.3d 462 (20 1 7) (quoting State v. Coe, 1 0 1  Wn.2d 772, 789 ,  

684 P .2d 668 ( 1 984)). 

Here, Rohleder has not demonstrated that any error denied him a fair trial . Therefore, we 

hold that the cumulative error doctrine i s  inappl icable . 

E. IMPOSITION OF VPA AND DNA COLLECTION FEE 

Rohleder argues, and the State concedes, that the $500 VPA and the $ 1 00 DNA 

col lection fee should be stricken from his judgment and sentence . We agree. 

Effective July l ,  2023 , RCW 7 .68 .035(4) prohibits courts from imposing the VPA on 

indigent defendants as defined in RCW 1 0 .0 1 . 1 60(3). See Stale v. Ellis, 27 Wn. App. 2d 1 ,  1 6, 

530 P .3d 1 048 (2023). For purposes of RCW 1 0 .0 1 . 1 60(3) ,  a defendant is indigent if they meet 
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the criteria in RCW 1 0 . 1 0 1 .0 1 0(3). Although this amendment took effect after Rohleder' s  

sentencing, i t  appl ies to cases pending on  appeal . Ellis, 27 Wn. App. 2d  at 1 6 . 

Former RCW 43 .43 .754 1 (20 1 8) required every sentence to include a $ 1 00 DNA 

col lection fee unless the offender's DNA previously had been col lected. However, the 

legislature eliminated this provision effective July 1 ,  2023 .  LA ws OF 2023,  ch. 449 §4. In 

addition, upon motion by the defendant, RCW 43 .43 .754 1 (2) now requires the trial court to 

waive any DNA collection fees that were imposed before July 1 ,  2023 .  Although these 

amendments took effect after Rohleder' s  sentencing, they apply to cases pending on appeal. See 

Ellis, 27 Wn. App. 2d at 1 6 . 

The trial court determined that Roh leder was indigent under RCW 1 0. 1 0 1 .0 1 0(3). 

Therefore, on remand the VPA and the DNA col lection fee must be stricken from the judgment 

and sentence. 

CONCLUSION 

We affirm Rohleder's  convictions, but we remand for the trial court to strike the VPA 

and the DNA col lection fee from the judgment and sentence. 

�_)_. _____ _ 
We concur: 

--#F-- J-_J __ 
CHE, J .  U 
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